
BEFORE THE COMMISSIONER OF

POL]TICAL PRACT]CES

In the Matter of the
Complaint Against
AL BISHOP

SI'MMJARY OF FACTS AI{D STATEMENT OF FINDTNGS

Tom Towe, a candidate for Senate District 9 in the l-994

general election, filed a complaint. against his opponent in the

elect'i on- A'l R'i shon Tn addif ion- Rrad Marf in- Exer-rrf ive Director, uL4v lrq!ulrrl

of the Montana Democratic Central- Committee, fil-ed a complaint

aoainsf Al Rishon conta.i ni-- fr.^ 'r -'r'r^^-.tiOnS. TheqYqrrrD u nJ urprrvy uvrruqrarrlly ullg Dqlllg yEIIS! qI qJIEyq

complaints allege that Al Bishop violated Mont. Code Ann. S 13-35-

234 by making false statements and misrepresenting voting records

in campaign fliers. Tha anmnl ri n1- l'l ^^^ +-L?^^ yr+_ arrrE uvuryrqrrruD ct-LIEVE LItree 5ePdrdLe

violations of the statute:

Claim 1: The allegation that A1 Bishop misrepresented Tom

Towe's voting record concerning tax bills introduced during the

1-993 session of the Montana Legislature,.

Cl-aim 2: The allegation that A1 Bishop misrepresented his own

voting record; and

Claim 3: The allegation that Al- Bishop made false statements

and misrepresented Tom Towe's voting record concerning Senate Bil-l

235 , introduced during t.he 1-993 session of the Montana Legislature.

SUMMARY OF FACTS

1. Al Bishop and Tom Towe were opponents for the seat in

Senat.e District. 9 in the November, L994 qeneral election. Tom Towe

was the incumbent, serving as senator from L99L through 1994. A1



Ri chan halrl +-1.^ ^^-aF: aa-ts ffOm Lggj throrroh i 9gO .".naf or Ri shonDrDrrvy rrsru LrtE DErtd.Lg 5cd.L IIUl.lL r>o I LIII(-

defeated Senator Towe in the el-ection, and is currently servinq as

senator for the district.

Cl-aim 1

2. During the campaign, Senator Bishop approved the use of

a campaign flier which contained the following statement:

]N THE 1993 SPEC]AL AND REGULAR SESSIONS OF THE
LEGISLATURE, TOM TOWE VOTED FOR EVERY NEW TAX, TAX
INCREASE, NEW FEE, AND FEE INCREASE (EXCEPT ONE) ! ! I !

Senator Towe contends that this statement. is false. and constitutes

a mi srenresent-ation of his rrof incr rer-nrd Tfe s:f :l- ec J- lieLl he voted
trr-Iolt on the following bills that were considered during the a993

session of the Mont.ana Leqi-slature:

Senate Bill (SB) 299
SB 235
House Bill (HB) 504
SB 4AO
SB 376
SB A62
SB 437

3. The following is a summary of actions taken by Senator

Towe on these biIls durinq the L993 session of the Montana

Legislature:

SB 299 was "an act submitting to the qualified electors of

Montana the question of whether or not the 1aw imposing a statewide

safes tax and use tax shou1d remain in effect", and provided

that the question would be voted on aL the general election he1d in

November, L994. Senator Towe voted in favor of adopting an adverse

committee report on the bill, and the report was adopted.



SB 235 provided that the question of whet.her a four percent

sales and use tax shou]d be enacted would be submitted to a vote of

the qualified electors of Mont.ana at a special el-ection. Senator

'l'nr^za rra+- orl -lainst the bill on second and third readi ncr i n f hepvvvrrs qrlu urrr! q ! gqgf ltY III LIIE

Senate.

Upon its return from the House, Senator Towe voted "yearl on a

motion to not pass, but then voted "yea" to adopt the Free

conference committee report. As a result of t.he adoption of the

Free Conference Committee report, the bill was sent to the Governor

and signed. The sales tax was voted down at the special election

held on June B, 1993.

HB 504 increased the employer payroll tax and imposed an

amnl nrzaa r,7.-a '|- a>r to he annl_ied tO eliminate the Stat.e CnmnenqaJ- inn

fnsurance Fund's "old fund unfunded liability." On April 13, 1993,

Senat.or Towe voted "yearron a mot.ion to adopt certain amendments to

the bill. On April 14, L993, or third reading Senator Towe voted

"yea" Lhat HB 504 be concurred in. The bil-l was then sent back to

the House with amendments. On April 15 , 1-993, the House voted to

reject t.he amendments, and the bill wenL to a Free Conference

Committee.

FoIlowing adoption by the House of the Free Conference

Commi f f ee rFnr.-r- rl-,a l-,.i'l'l WaS Sent baCk tO the Senate On Anri Irvyvru/ YYqp pvrru vqvJ\ nyrrr

24, a993, Senator Towe voted "nay" on second reading, on a motion

to adopt the Free Conference Committee report. The motion failed.

On third reading, Senator Towe voted "nay" on a motion to adopt the

renorf. and the renorf nassed.



sB 410 increased the video gambring machine Lax to fund

increased retirement benefits under the Sheriffs' Retirement

System. Senator Towe voted in favor of adoptinq an adverse

comm'i f f ee ren61l on the bil] and tha rpnorf was adr-rnf od Hr-rrnrarrer/ qrrv urrs ! sIJv! L wqD quvl/Lgu . f,IvwE v EI /

on the same day Senator Towe voted "yea" on a motion to reconsider

the Senate's action in adopting the adverse committee report. The

motion failed-

SB 375 increased the gasoline and special fuels tax. The bill

was referred t.o the Senate Taxati-on Commit.t.ee, of which Senator

Towe was a member. The bill was t.abled on March 26, L993, with

Senator Towe votinq to table.

SB L62 i-ncreased the tax rate on residences val-ued over

$200,000. The bilt was referred to the Senate Taxation Committee.

The bill- was tabled on ,-Tanuary 29, L993, with Senator Towe voting

to tabl-e.

SB 437 imposed a tax on certain transfers of real property.

The bill was referred to the Senate Taxation Committee. The bill

was tabl-ed on March 26, 1993, with Senator Towe votinq t.o tabl_e.

4. Senator Bishop obLained the informaLion regarding Senator
rFnr^zal e trn{-ina 1gggfd ffOm the Sf af e Renrrh'l-: ^^.^ r ^-.1 ^-r ^L.ia'^ r1--^-.i^-revv!s !rvrrt urau uuau9 r\EI/uvffu4tt lEVr.r_LctLrve \,ctil.tlJct19II

r-nmm'i t- r- aa n=-''i -- c 1 A A rnr lhe inf ormation . Senator Bishon d.i d nof| .Yq/ Urrg rrrlvrrrLqulvrr. uEIIquv! Df ollvy ulu tlvu

conducL any research to ascertain whether the information was

accurate. He assumed he had t.he enLire votinq record of Senator
.lr.rvrc TcdArdi nr- L-.:'l'l ^ .: -.--^'l ---1 -^ ts-,-^ I f eeS.ruws rcyqrufrr:j uJffD rrrvurvrrly Ld^cD arru

The information packet. Senator Bishop relied on contained

information concerning Senator Towe's vot.ing record on nineteen



taxation or fee bills considered durinq the ]-993 session of the

Montana Legislature. Of the seven bill-s listed by Senator Towe in

support of his cl-aim that he voted against more than one t.ax bill,

only two were listed in the information packet. relied on by Senator

Rl qhnr\. st-{ ')'15 and HB 504. The inf ormat.i on nar-kef i ndiCated thatr rtu !rr! v! lrlq u !vla yq9AE L rII\

HB 504 was the only taxation or fee bill that Senator Towe voted

against.

5. Senator Towe bel-ieved that Senator Bishop's campaign

slaLements regarding Senator Towe's voting record referred to both

committee and fl-oor votes on bills. Senator Bishop stated that

when making the claim he was referring only to floor votes, noL

"obscure committee votesrr. Senator Bishop continues to believe

that the statements in his campaign literat.ure regarding Senator

Towe's voting record are accuraLe.

Claim 2

6. A campaign fl-ier for Senator Bishop stated, in part:

. Unl-ike you, Mr. Towe, I have consistently opposed
the sales tax because it hurts those least able to pay,
and it's just another tax in addition to all t.he other
taxes we have, and we don't need more taxes! ! ! lEmphasis
in originall.

Senator Towe contends the statement that Senator Bishop

consistently opposed the sales tax is false, and constitutes a

misrepresentation of Senat.or Bishop's own voting record. He cl-aims

that during the L987 session of the Montana Legislature Senator

Bishop voted in favor of SB 307, which woul-d have established a 5?

^^'l ^^ F^-,
-dIUD LdA.



'7 . Senate Bitl 30'7 , introduced in the L987 Montana

Legislature, was a bill for a law entj-tledrrAn acL to sti-mulate and

an-Arrrlda t-l.ra ara'.rl-l.r nf t-L^ Montana egon6mrr hrz ma:nq nf the MOntanaurru r.rvrruqrrq uvvrrvtrl/ v/ lLl9qrrp v!

Economi-c and Tax Ref orm Act of 1-987't . rncluded within its

provisions was a 52 sales and use tax. Senator Bishop vot.ed "yea"

on both second and third readinq of the bill. The bilt did not

pass.

8. Senator Bishop contends he has no recol-Iection of SB 307,

or of voting in favor of its passage. He al-so contends he was

raF arri ra i n L.i ^ ^--^- .i ^- literature tO SB 235 , not SB 307 . He! s!s! r rrry rrf rr!D uqilrl/qryrr

claj-ms that. he publicly spoke out against SB 235, and voted against

it on June 8, L993.

U,LAIM J

9. Senator Towe claims that Senator Bishop misrepresented

his (Senator Towe's) voting record on SB 235, the sales tax bitt
j-ntroduced during the 1993 session of the Montana Legislature.

Senat.or Bishop's campaign flier states that Senator Towe voted for

SB 235 on April 24, L993. The f lier al-so states that SenaLor

Tr-rwe/ s r-amna'i crn sf :f emen1- that. he COnSiSf enf 'lrz onnclser FL^ ^-''l ^-r vYYv p vqrrryq!Yrr D uqusrrlErru urrqu IIE UVIIDID u9rrLrJ vyyvpgu utlg DaIg-

tax is therefore "a l-ie".

10. As noted above, SB 235 provided that the question of

whether a four percent sales and use tax should be enacted would be

submitted to a vote of the qualified electors of Montana at a

special el-ection. SenaLor Towe voted against the bill on second

and t.hird reading in t.he Senate. Upon its return from the House,

Senator Towe voted "yea'r on a motion to not pass, but then voted



"yea'r Lo adopt the Free Conference Committee report. As a result

of the adoption of the Free Conference Commit.t.ee report, the bitl

was sent to the Governor and siqned.

11. Senator Towe claims that his vote in favor of adoptincr

the Free Conference Committee report was not a "critical vote" on

SB 235. According to Senator Towe, "while a failure to pass second

reading or a failure to pass third reading would be fatal to the

bill, fail-ure to approve the Free Conference Commi-ttee report

. woul-d not be fatal to passage of the bill. " Based on the

distinction Senator Towe drew between the two types of votes, he

believes his statement that he voted against. t.he sales Lax is true,

and that Senator Bishop's characterization of his (Senator Towe's)

votinq record on that issue is false.

STATEMENT OF FINDINGS

Mont. Code Ann. S 13-35-234 provides:

Political criminal libe1 - misrepresenting voting
records. (f) ft is unlawful for any person to make or
n"1-.'i i -l-. F: I oa ol-:f amanF ar a]naraa ra€'l anl_ -i n^ ^-pL].Ol-rSn any Idrue sLdLerLrerrL --IlecLrng On any
candidate's character or morality or to knowingly
mi qrarrraqanl- f he rrnf i nrr rccord r-rr nosi I i on rln nrrhl iC
issues of anv candidate. A narcnn mrlri -^ orrnl.r -n yE! Dvrr r[q^rrry D uurr a
statement or representation with knowledge of its falsity
or with a reckless disregard as to whether it is true or
not is guilty of a misdemeanor.

(2) In addition to the misdemeanor penalty of subsection
(1) , a successful candidat.e who is adjudicat.ed guilty of
violating this section may be removed from office as
provided in 13-35-106 and 13-35-107.

Claim 1

The allegation that Senator Bishop misrepresented Senator

Towe / s rrof i ncr record concerni ncr f ax hi l. l-s int.roduced drrri ncr the

L993 sessj-on of the Montana Legislature requires an examination of



the mental state requirement of Mont. Code Ann. S 13-35-234.

Criminal misrepresentation of voting records is committed only

if the evidence supports a finding that a misrepresentation is made

"with knowledge of it.s falsity or with a reckl-ess disregard as to

whether it is true or not I' Mont. Code Ann. S 13-35-101

states that the "penalty provisions of the election l-aws of this

state are intended to supplement and not to supersede the

provisions of t.he Montana Criminal Code. " Mont. Code Ann. S 45-2-

101 (33 ) def ines "knowingly" as fol-lows:

. tAl person acts knowingly with respect to conduct
or to a circumstance described by a statuLe defining an
offense when the person is aware of the person's own
conduct or that the circumstance exists. A person acts
knor^ri ncrl w wi lh resneet to the result of conduct described
by a statute defining an offense when the person is aware
that it is highly probable that the result will be caused
by the person's conduct. When knowledge of the existence
of a particul-ar f act is an el-ement of an of f ense,
knowledge is established if a person is aware of a high
nrnl'rel-ri I i trz of i f s exi sf cnr-e Errrri rrel enl- f crms. such asy!vvqvt

"knowingrtor "with knowledge", have the same meani-ng.

Tn determining whether a representation was made "wit.h knowledoe"

nf ii_c f:lciJ-rz il- rr7^rrlri l-ro na-aaaar\/ J-n rrrnrra l-h,af Son:J-nr R'i qhnn

rr^--^-^^ ^E ^ L.i ^L *-^1---l^.i '1 .i F'-rr F1^^F Fl^^ aanF-iiOn he madewct5 d.wcdl-c UI cr tl-LgII IiIUJJdJJIITLy LIIctL LIIe IelJIe5cIILdl

rlrrn -Frn i nrr Scn4tOf TOwe ' S Vof i ncr rer-nrd WaS f al Se .L TIIY

A violat.ion of the statute can also be proved if there is

evidence that a person acted with "reckless disreqard". The

Compiler's Comments to Mont. Code Ann. S 13-35-234 note that the

source of the "standard" in subsection (1) of the statute is

"apparently drawn from New York Times v. Sullivan, 375 U.S. 254

(L964) " . That case involved a civil l-ibel action filed by a public

official against a newspaper. The Supreme Court held that recovery



r,'^1 1l'l nnlrr l-ra al_Iowed if the nrrh'l ir- of f ic'ial r:orrld nrove that theurfu yuv!rv v!!!urqr vvulu yr\

alleged Iibelous statement was made with "actual malj-ce",' that is,

with "knowledge t.hat it was false or with reckless disregard of

whether it was false or not.rr Sullivan. 376 U.S. at 279-280.

In a later case, Herbert v. Lando, 441 U.S. 153 (1979), the

Qrrnrama fanrrrt- r.i J- incr Srrl'l ir-^.^ ^L^!^r tsLat 
"feCkleSs d.i srecrard forouv!grLrg uuul L, u!L!IIu ourf f vdtf . DLdLcu LttaL !EUAIEDD u!D!suq!u !v!

truth" means that the defendant " in facL entertai-ned serious doubts

as to the truth of his publications". The Court noted that such

rrsrrkr-i er-t'i rre awerenFsq of ni:obable f al-sitw'r marz he f orrnd if " there

are obvious reasons to doubt the veracitv of the informant or the

arrcrlracv of h'i s renorf s. rr lTerl-rerf . 441 U. S. at L56-57 .e

Other cases have held that "reckless disreqard'r is rtmore than

mere neqliqence", Maior v. Drapeau, 507 A.2d 938, 94]- (n.f. 1985);

and that "a fail-ure to investiqate is not sufficient in itself t.o

establish reckless disregard",

Protective Assocj-ation, 771 F.2d 894, 898 (5th Cir. 1985). In

Green v. Northern Publj-shinq Co., Inc. , 655 P.2d 736, 742 (Afaska

1982), the Court observed:

Reckless disregard, for these purposes, means conduct
that. is heedless and shows a wanton indifference to
consequences; it is conducL which is far more than
negligent. [Citation omitted] . There must be sufficient
evidence to permit the inference that the defendant must
have, in fact, subjectiveJy entertained serious doubts as
to the truth of his statement. lltalics in originall.

Applying these principles t.o the facts upon which Cl-aim 1 is

based, the evidence does not support a finding that Senator Bishop

acLed with the requisite knowledge or reckless disregard in making

f he renresenf :1- i on -r'FcIArd'i nrr Senaf crr Tnrrre t s trof i no record. SenatoruI/! euurru ! vYs!



Bishop refied on informat.ion he obtained from the State Republican

Legislat.ive Campaign Committee. He believed that the information

accurately reflected Senator Towe's voting record, and he did not

conduct any additional investigation to verify the accuracy of the

information.

Senator Towe believed Senator Bishop was referring to all

voLes (both committee and fl-oor) on all tax bills considered by the

1993 Leqislature. Thus, he believed that Senator Bishop had

mischaracterized his (Senator Towe's) voting record by claiming

that Senator Towe had only voted against one tax bill. Senator

Towe voted to table SB 1-62, SB 3'16, and SB 437, which were all-

bitls which would have imposed or increased taxes. Senator Towe

therefore believed that he had not "voLed for" these tax bills, and

that Senator Bishop's contention in his campaign literature that. he

(Senator Towe) had vot.ed for every new Lax or tax increase "except

one" was untrue.

Senator Bishop, however, states that he was referring only to

floor votes, not commitLee votes. Of the four bills referred to by

Senator Towe that made it to the floor (Sg 299, SB 235, HB 504, and

SB 410), Senator Towe only consistently opposed SB 299 throughout

l.ha anJ- ira inrrrnarr nf l-ha laiII t-l-rrnrrah l_ha T,ocriq'l .al- jvrr! err!vu:Jrl --r,--*-rve process.

Senator Towe's votes on SB 235, HB 504 and SB 410 at various stages

of t- he nror-e.qs could be construed as votes in f avor of those bil-ls.

In any event, t.he evidence establishes that Senator Bishop

w,as- for fhe mnqt nart refarrincr to rlifferent bills than thosewqD/ !v! UIIU rlrvDu I/q!u/ !v!e!

referred to by Senator Towe, when he represented Senator Towe's

LO



voting record. The informat.ion Senat.or Bishop rel-ied on did noL

include Senator Towe's voting records on SB 299, SB 410, SB 3"76, SB

L62, or SB 437 . Senator Bishop's failure to invest.igate further,

however, is insufficient to establish reckless disreqard. Bartimo

v. Horsemen's Benevolent. and Protective Association, '77! F.2d 894,

898 (srh Cir. 19Bs).

Under these circumstances, there is not sufficient evidence

that when Senator Bishop made the representation regarding Senator

Towe's voting record he was Iraware of a high probability" that the

representation was false, or that he "subjectively entertained

serious doubts" as to the truth of the representation.

Claim 2

It does not appear that an allegation that a candidate

misrenresented his own votjncr rer-ord r':n est.ablish a violation of

t.he statute. The statute prohibits "any person, from knowingly

mj-srepresenting the voting record of "any candidate". The choice

^F 
-1 

--^,,-^^ 1,--, ts1^^ T ^^.i ^'l ^v! rarryuavE pr urrE -=yro'ottlre suggests an intention to prohibit

the misrepresentation of a candidate's voting record by a person

ot.her than the candidate. Had the Legislature intended to also

sner-'i f i r-e'l 'l rz ^*^L.i 1--.i F - ^andidate f rom m.i srenresenf -i ncr hi s ownDVEUr!rUArrW V!VIIMU q UCfiUIUdLC IIUttt rrrro!uv!uosrrurarv ffaD vwrr

rrni_ i nrr rocr.rrd i i- r.nrrl d a:qi I rz h:rro i ncl rrdad aynraqq 'l --^,,-^^ FnvvurIIY !Euv!u, rL vvurv EqorrJ rrqvu rrruruusu EAy!sDD fallyuayg LU

that effect in the statute. Its fail-ure to do so supports a

conclusion that the statute does not apply to this situat.i-on.

Mont. Code Ann. S 13-35-234 is a penal statute, which must be

sf ri r:f l w r:on strued and mav nof he ex1- cnded hw r:onstruct ion .p L! rv Lrl

Montana Automobile Association v. Greely, L93 Mont . 378, 389, 632

t1



P.2d 300, 306 (1981); Shipman v. Todd, 131 Mont. 365, 368, 310 p.2d

300, 302 (1957). Court. will not appfy penal statutes to cases

which are not within the obvious meaning of the language employed

by the Legislature/ even though t.hey may be within the mischief

intended to be remedied. State v. Aetna Bankinq & Trust Co. , 34

Mont . 3'79, 382, 87 P -2d 268, 269 (1906) . See al-so State ex rel.

Penhale v. State Hiqhway Patrol-, 133 Mont. 1-62, 165, 32L P.2d 6L2,

6L3-1-4 (19s8) .

Cl-aim 3

There is also insufficient. evidence of a violation by Senator

B'i shon with resnecf 1.o Cla'i m 3. Senator Towe contends that Senator

Bishop misrepresented Senator Towe's voting record and made false
ar-rFamarl- d ^^n7aTn.i na qR. ??q -^nc.i darorl hrr f ha 1 gq? T.aai c'l:l- rrrobLdLEILLEIILD (-(J!]UE!IIJII\-,I JD ZII l 9g !Y Lflg LJJ) lg\-,|f DIqLU!g '

SB 235 would have submitted the question of whether a four percent

sal-es and use tax should be enacted to a vote of the qualified

el-ectors of Montana at a special election. Senator Towe voted

against the bill on second and third reading in the Senate. Upon

its return from the House, Senator Towe vot.ed "yea" on a motion to

not pass. However, SenaLor Towe then voted "yea" to adopt the Free

Conference Committee report. As a result of the adoption of the

Free Conference Committee report, the biff was sent to the Governor

and signed.

Senator Bishop's representations and statements concerning

Senator Towe's voting record wit.h respect to SB 235 were not a

clear violation of Mont. Code Ann. S 13-35-234. Senator Bishop's

i nf ernref et'i on of SenatOr TOwe' S f inal vOLe On the bil I okrrri orrsl rz

L2



differs from Senator Towe's int,erpretation. Each int.erpretation is

arguably correct. Senator Towe did oppose the bilf up until- his

vote on the Free Conference Committee report. Yet his vote to

accepL the report cou]d be construed as a vote in favor of the bill

representation regarding Senator Towe's voting record on SB 235 he

was rtaware of a high probability" that the representation was

f al se - or thaf he rrsrrlrier'f irrelrr enf erf ained serious doubtsrr as to!s+ee / v!

in its modified form.

sufficient evidence

the truth of the representation.

Based on the preceding, there

conclude that Senator Bishop violated
,.'> l\

LJA'1'EjLJ tnl-S / l\ O.ay Or January,

Under these circumstances, there is not

that when Senator Bishop made the

is insufficient evidence to

Mont. Code Ann. S 13-35-234.

1995.

ED ARG€I{BRIGHT
Commissioner of Political Practices

r3


